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1 See United States v. Wolf, 820 F.2d 1499, 1505 (9th Cir. 1987)
(excluding evidence of a civil regulation to define an element of a criminal statute). 

2 Id. (upholding the admission of civil violations as background
information necessary to the jury’s understanding of the case); United States v.
Smith, 891 F.2d 703, 710 (9th Cir. 1989) (upholding admission to show intent); see
also United States v. Brown, 912 F.2d 1040, 1042 (9th Cir. 1990).
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The Government appeals interlocutorily the district court’s pre-trial

exclusion of the Market Monitoring Information Protocol (“MMIP”).  We have

jurisdiction pursuant to 18 U.S.C. § 3731.  We affirm in part and remand in part.

We affirm the district court’s exclusion of the MMIP for purposes of

supplying the definition of “illegitimate” conduct, which is necessary to establish

two elements of the charged crime:  artificial price and creation of an artificial

price.  Admission of the MMIP risked overwhelming the jury’s ability to define

“illegitimate” conduct itself. 1  

We remand because it is unclear from the record whether the district court

considered admitting the MMIP to prove intent and motive.2  If it did consider the

MMIP for those purposes, then the court should include its reasoning in the record. 

However, if it did not, remand will afford the district court an opportunity to assess



3 See Fed. R. Evid. 403 (providing courts with discretion to exclude
cumulative evidence).
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the Government’s argument that the MMIP provides evidence regarding intent that

its expert’s testimony cannot.3

AFFIRMED IN PART, REMANDED IN PART.


